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   HIGH COURT FORM NO (J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District : Sonitpur 

 

IN THE COURT OF MUNSIFF NO 1, TEZPUR , SONITPUR 

 

PRESENT---- Aklima Begum,AJS 

  Munsiff No1,  

Sonitpur  Tezpur 

Tuesday,  the  28th   day of February 2017 

 

   Title Suit No  66/2016 

Smt Lakhi Das 

.......................Plaintiff 

 

Sri Dilip Karmakar  

.........................Defendant 

 

This suit coming on final hearing on 17/2/2017 in presence of  

 

Advocate for the plaintiff.......... Sri S. Misra  and others 

Advocate for the defendant....... Not represented 

And having stood for consideration to this day, the court delivered the following 

judgment:- 
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J U D G M E N T 

1. The plaintiff has instituted this suit seeking  declaration that suit property are 

joint property and that she is entitled to ½ share in suit property and for 

partition and for separate possession and for permanent injunction . 

 

2. It has been stated that  plaintiff is the elder daughter and only offspring of 

defendant from his first wife Late Bharati Devi. It is stated that mother of plaintiff 

died in the year 1993 and after death of mother of plaintiff, defendant had 

married Smt Sujata Karmakar and out of said wedlock three children were born. 

 

3. It is further  stated that in the year 1988 after marriage with mother of plaintiff, 

defendant lived in rented house and plaintiff was born in the year 1990.It is 

stated that the maternal uncle of mother of plaintiff, namely Sri Ganesh Rai out 

of love and affection purchased schedule A land in favour of mother of plaintiff 

and entire sale consideration was paid by maternal uncle of mother of plaintiff 

after which mother of plaintiff has obtained vacant possession of schedule A land 

measuring 3 katha 10 lessas and both mother and father of plaintiff lived happily 

there. The name of mother of plaintiff was mutated in the schedule A land under 

P.P no 79 Dag no 24 of village Napam. The mother of plaintiff died intestate  and 

after her death the said acquired land devolved on the plaintiff and defendant. 

 

4. It is stated that  after death of mother of plaintiff, defendant had married Smt 

Sujata Karmakar and out of said wedlock three children were born and defendant 

has been living in the house standing in the western side of suit A land and more 

then 2 katha of land was lying vacant . It is stated that plaintiff has no intention 

to take share in the house occupied by the defendant.  

 

5. It is stated that since 2012 the plaintiff has been asking the defendant to hand 

over ½ to her but defendant has been planning to sell the ½ share to her o 

consideration  and also telling the plaintiff to sell her share to  one man called 

Anil Biswakarma for Rs 1,25,000/ out of which the defendant has already taken 

Rs 50,000/- as earnest money.  It is stated that the plaintiff along with defendant 
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has obtained mutation in schedule A land  in place of Bharati Devi in P.P no 79 

dag no 24. It is stated that plaintiff has been asking her father to give possession 

of half share in schedule A land but defendant has been denying the same .  As 

such the plaintiff has prayed for declaration that schedule A property is joint 

property and that she is entitled to half share i.e schedule B land in schedule A 

land.  

 

6. The defendant in this suit did not turn up to contest the suit even after due 

service of summon on him. Therefore vide order dated 2.9.2016 the suit 

proceeded ex-parte against the defendant. 

 

7. As there is no written statement filed by the defendant no issues were framed in 

this suit. However for sake of convenience the following point for determination 

is formulated in this suit. 

 

1) Whether the plaintiff is entitled to get any decree as prayed for? 

 

8. The plaintiff side adduced the evidence of one PW including herself and exhibited 

the some documents in support of his case.  

I have heard the arguments advanced by the learned counsel for the plaintiff. I 

have perused the material on record. The material on record and submission 

made on behalf of the plaintiff have received due consideration of this court. 

 

9. Discussion,Decision and Reason thereof 

Point for determination-- Whether the plaintiff is entitled to get any decree as 

prayed for? 

10. The plaintiff has sought for the following reliefs 

(a) Declaration that schedule A land is joint property of plaintiff and 

defendant . 

(b) Declaration that plaintiff is entitled to half share therein. 

(c) Partition and Separate possession of schedule B land. 

(d) Permanent injunction.  
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11. In the present suit the defendant neither filed any written statement to rebut the 

version of the plaintiff and to deny the agreement nor cross examined the PW 1 

to shake the credibility of the witness. In absence of any pleading from the side 

of the defendant I have to consider the fact that whether the plaintiff is able to 

prove its case independently. 

 

The plaintiff has examined himself as PW1 in support of his case and exhibited 

some document. PW 1 in his evidence in chief has supported and corroborated 

the averment of the plaint in toto by reiterating the fact of the plaint and  

deposed that  plaintiff is the elder daughter and only offspring of defendant from 

his first wife Late Bharati Devi. It is stated that mother of plaintiff died in the 

year 1993 and after death of mother of plaintiff, defendant had married Smt 

Sujata Karmakar and out of said wedlock three children were born. 

The averment of plaintiff that she and defendant are the legal heir of deceased 

Bharati Devi remained un-assailed and intact since the defendant has not 

rebutted the same by contesting the suit an d by cross examining the PW 1. 

Moreover the Jamabandi Copy, Ext 2 also show that name of plaintiff and 

defendant has been mutated in place of deceased Bharati Devi which also 

fortified that plaintiff and defendant are legal heir of deceased Bharati Devi as 

such they will be entitled to half share in property left by deceased as person as 

per section 15 (1) (a) of Hindu Succession Act 1956 unless contrary is proved. 

 

It is further  stated that in the year 1988 after marriage with mother of plaintiff, 

defendant lived in rented house and plaintiff was born in the year 1990.It is 

stated that the maternal uncle of mother of plaintiff, namely Sri Ganesh Rai out 

of love and affection purchased schedule A land in favour of mother of plaintiff 

and entire sale consideration was paid by maternal uncle of mother of plaintiff 

after which mother of plaintiff has obtained vacant possession of schedule A land 

measuring 3 katha 10 lessas and both mother and father of plaintiff lived happily 

there. The name of mother of plaintiff was mutated in the schedule A land under 
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P.P no 79 Dag no 24 of village Napam. The mother of plaintiff died intestate  and 

after her death the said acquired land devolved on the plaintiff and defendant. 

 

The plaintiff has exhibited the certified copy of registered Sale deed  no 

1530/1992 as Ext 1 and  Jamabandi Copy of the suit land as Ext 2 . Perusal of 

Ext 1 it is found that schedule A land was purchased in the name of mother of 

plaintiff, Smt Bharati Devi. Ext 2 fortified the averment that name of Bharati Devi 

was muatted in the land record pertaining to suit land. The evidence of PW 1 

remained un-assailed as defendant has not denied the same by taking part in the 

proceeding of the suit. Hence in view of the un-assailed evidence of PW 1, and 

Ext 1 and Ext2  it can be safely held that Late Bharati Devi, mother of plaintiff 

was owner of schedule A land.   

As such as per section 1(1) (a) of Hindu Succession Act 1956 the plaintiff and 

defendant will be entitled to equitable  half share each in schedule A land unless 

contrary is proved. 

  

12. The plaintiff in her evidence as PW  1 has deposed that she is entitled to ½ 

share in schedule A land . PW 1 further  deposed that  since 2012 the plaintiff 

has been asking the defendant to hand over ½ to her but defendant has been 

planning to sell the ½ share to her o consideration  and also telling the plaintiff 

to sell her share to  one man called Anil Biswakarma for Rs 1,25,000/ out of 

which the defendant has already taken Rs 50,000/- as earnest money.  It is 

stated that the plaintiff along with defendant has obtained mutation in schedule 

A land  in place of Bharati Devi in P.P no 79 dag no 24. It is stated that plaintiff 

has been asking her father to give possession of half share in schedule A land 

but defendant has been denying the same .  As such the plaintiff has prayed for 

declaration that schedule A property is joint property and that she is entitled to 

half share i.e schedule B land in schedule A land. 

  

13. The defendant has failed to rebut the claim of plaintiff that she is not entitled to 

any share and that he has not denied the share of plaintiff. Hence from the un-

rebutted evidence of PW 1 it can be held that  Bharti Devi was the owner of 
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schedule A property and after her death the Schedule A property became  joint 

property of plaintiff and defendant. And as per section 15(1) (a) of Hindu 

Succession Act 1956, the plaintiff is entitled to equitable half share in schedule A 

land. The plaintiff and defendant  have every right to claim equitable share i.e ½  

share in schedule   property and have every right to seek partition and separate 

possession  of their equitable share. 

 

Considering the above discussion and decision arrived in the 

forgoing issues this Court is of the opinion that Plaintiffs are entitled 

to the decree as prayed for. The plaintiff is entitled  right title and 

possession of their equitable ½  share in schedule land as per law of 

inheritance by metes and bound and has every right to seek separate partition  

of their equitable share. 

 

Though the plaintiff has sought separate possession of ½ share to be specific 

schedule  B land but in my considered view this Court can only declare share 

of parties and  rest of the part for partition and separate possession is to be 

done by District Collector by following the provision of C.P.C and Partition Act 

in this regard. This Court cannot give possession of specific schedule  to 

plaintiff without  effecting the partition by District Collector.   As such this 

Court is  held that the  plaintiff is not entitled to separate possession of 

specific schedule viz schedule B  without effecting any partition as per Law.  

 

In view of the above discussion it is held that schedule A property is joint 

property of plaintiff and defendant. It is also declared that plaintiff is entitled 

to ½ share in schedule A property and partition thereof. After partition by 

competent authority plaintiff is also entitled to separate  possession of their 

equitable ½  share in schedule A land. The plaintiff is also entitled to to 

prohibitory injunction restraining the defendants from making construction 

and sale of the joint property till making of partition and giving of separate 

possession and prohibitory injunction restraining the defendants from  
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interfering and obstructing the separate joint possession of the plaintiff’s land 

allotted to him after partition. 

 

Accordingly, plaintiffs are entitled to the decree as prayed for. 

 Accordingly, point for determination is decided in affirmative.  

 

O r d e r 

In conclusion the suit is preliminarily decreed ex-parte  with cost. It is 

declared that  

1) Schedule A land is joint property of plaintiff and defendant.  

 

2) The plaintiff is entitled  right title and possession of their equitable ½ share 

in schedule  A land by metes and bound.. 

 

3) The plaintiff is entitled to preliminary decree of partition of  equitable ½  share 

in schedule  A land   by metes and bound.   

 

4) It is declared that after partition by competent authority plaintiff is also entitled 

to separate  possession of their equitable ½  share in schedule  property as per 

law of  land.  

 

5) The Collector of the District Sonitpur, is to make partition accordingly. 

Commission be appointed in due course to effect partition of their equitable ½ 

share in schedule  property as per law of  land   by metes and bound and to 

delivery  separate  possession thereof to the plaintiff. 

 

6) The plaintiff is also entitled to prohibitory injunction restraining the defendants 

from making construction and sale of the joint property till making of partition 

and giving of separate possession. The defendants are also permanently 

restrained from interfering and obstructing the separate  possession of the 

plaintiff’s land allotted to them after partition. 
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 Prepare a decree accordingly. 

 

This judgment and order is delivered and operative part of this judgment is 

pronounced in the open court today, the  28th     day of  February 2017 under 

my hand and seal. 

 

 

Munsiff no 1 

Sonitpur, Tezpur 
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APPENDIX 

(A) Plaintiff’s Witness 

1. PW-1  Lakhi Das 

2.  

(B)Plaintiff’s Exhibits 

Ext 1 certified copy of registered Sale deed  no 1530/1992  

Ext 2 Jamabandi Copy of the suit land . 

(C) Defendants witness 

NIL 

 (D) Defendants exhibits 

NIL        

 

 

 

Munsiff No 1,  

Sonitpur, Tezpur. 


